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Sweet, D.J.,

Juana Bal buena (“Bal buena”) has petitioned, pursuant to
28 U S.C. 8§ 2255, for vacatur of a sentence inposed by the
Honor abl e Soni a Sot omayor on Novenber 13, 1997. More specifically,
Bal buena contends that she was denied her right to effective
assistance of counsel under the Sixth Anmendnent because her
attorney, Charles Lavine (“Lavine”), erroneously advised her to
refrain fromstipulating to deportation even though she woul d have
been eligible for a dowward departure in her sentence based on

such a stipul ation.

For the reasons set forth below, the petition is denied.

Pri or Proceedi ngs

On or about June 4, 1997, Bal buena executed a plea
agreenment (the “Plea Agreenent”) with the Governnent. The Pl ea
Agreenment included a stipulation regarding application of the
United States Sentencing Quidelines (“the Guidelines”) to
Bal buena’s offense conduct, according to which the parties
stipul ated that Bal buena’ s total offense | evel was 33, her crim nal
history category was |, and the applicable sentencing range was

135-168 nonths’ inprisonnent. On or about June 4, 1997, Bal buena



pled guilty to conspiracy to distribute and possess with intent to
di stribute narcotics in violation of 21 U S.C. § 846. On Novenber
13, 1997, she was sentenced to 135 nonths’ incarceration, to be
followed by a five-year term of supervised release. Balbuena is

presently serving her sentence.

On or about Novenber 19, 1997, Bal buena filed a notice of
appeal. On or about January 26, 1998, Bal buena’ s counsel, Lavine,
filed a notion to be relieved as appell ate counsel and to have new
counsel appointed on the ground that one of the issues Bal buena
pl anned to rai se on appeal was the adequacy of his representation
in connection wth her plea and sentencing. That notion was
granted on or about February 9, 1998. On or about My 1, 1998,
after two ot her changes of counsel, G no Josh Singer (“Singer”) was

substituted as counsel of record.

On or about June 24, 1998, Bal buena filed a notion to
wi t hdr aw her appeal w thout prejudice so she coul d pursue her claim
of ineffective assistance of counsel through the instant petition,
on the ground that the facts necessary to adjudicate this claim
were not fully devel oped on the record below. On or about July 14,
1998, the Court of Appeals denied the notion wthout prejudice to
the filing of a stipulation. On or about August 14, 1998, the

Court of Appeals dism ssed the appeal for failure to conply with a



previ ous scheduling order. On or about August 25, 1998, the
Governnment and Bal buena, through Singer, executed a stipulation
wi t hdrawi ng Bal buena’ s appeal w thout prejudice to reinstatenent
upon the conclusion of proceedings relating to the instant
petition. On or about August 26, 1998, Balbuena submtted
si mul t aneous notions to reinstate the appeal and to w thdraw the
appeal w thout prejudice upon its reinstatenent. The notion to
reinstate the appeal was granted on or about Septenber 2, 1998 and
the notion to withdraw t he appeal w thout prejudice was granted on

or about Septenber 11, 1998.

The instant petition was filed on June 30, 1999. After

affording the Governnent an opportunity to respond, the petition

was deened fully submtted as of February 9, 2000.

Di scussi on

Bal buena’'s daimO Ineffective Assistance O
Counsel Is Not Barred By The Pl ea Agreenent

As an initial matter, the Governnment contends that
Bal buena’s claimis barred by the Plea Agreenent, which included

the foll owm ng provision:



It is further agreed ... that the defendant will neither
appeal, nor otherwise litigate under Title 28, United
St ates Code, Section 2255, any sentence within or bel ow
the stipulated Guidelines range ... . Furthernore, it is
agreed that any appeal as to the defendant’s sentence
that is not foreclosed by this provision will be limted
to that portion of the sentencing calculation that is
inconsistent with (or not addressed by) the above
stipul ation.

The Governnment avers that pursuant to this provision Bal buena
wai ved her right to challenge either on direct appeal or by way of
collateral attack any sentence within or below the stipulated
sentenci ng range. Bal buena’s sentence of 135 nonths was within the

stipulated range of 135 to 168 nonths’ incarceration.

The question of the validity -- or scope thereof -- of a
def endant’ s wai ver of her right to file a collateral attack has not
yet been addressed directly by the Second GCircuit. Thereislittle
guestion that a defendant’s know ng and voluntary waiver of his
right to direct appeal of a sentence within an agreed-upon range i s

enforceable. See United States v. D elevic, 161 F. 3d 104, 106-07

(2d Gr. 1998). At the sane tinme, even a waiver of the right to
direct appeal is enforceable only if it was know ng and vol untary,
the sentence was within the stipulated range, and there are no
extraordinary circunstances making enforcenent of the agreenent

contrary to public policy. See United States v. Rosa, 123 F. 3d 94,




97-98 (2d Cr. 1997); Ccasio v. United States, No. 99 Civ. 9045,

2000 W. 460459, at *3 (S.D.N.Y. April 18, 2000).

Al though sonme circuit courts have upheld waivers of

collateral attack, see, e.qg., Watson v. United States, 165 F. 3d

486, 489 (6th Cr. 1999), others have not enforced the wai ver when
the petitioner clains ineffective assistance of counsel or

i nvol untari ness of the wai ver, see Jones v. United States, 167 F. 3d

1142, 1145 (7th Cr. 1998); see also United States v. WIlkes, 20

F.3d 651, 653 (5th G r. 1994) (uphol ding waiver because inforned

and voluntary); United States v. Abarca, 985 F.2d 1012, 1014 (9th

Cr. 1992) (declining to hold that waiver forecloses claim of

i neffective assi stance or involuntariness), cert. denied, 508 U S.

979 (1993). In addition, a nunber of district courts within this
circuit have held that a Section 2255 petitioner should not be
deened to have waived the right to chall enge her sentence where the
ground for attack is ineffective assistance of counsel or that the

pl ea or wai ver was not knowi ng and voluntary. See, e.qg., Ccasio,

2000 W. 460459, at *3; Ramrez v. United States, 963 F. Supp. 329,

331-32 (S.D.N. Y. 1997).

The reasoning of those courts which have not enforced a
Section 2255 waiver where the petitioner raises a claim of

i neffective assi stance of counsel or involuntariness is persuasive



and is adopted in considering the instant notion. As the court
noted in Jones, “[j]Justice dictates that a claim of ineffective
assistance of counsel in connection with the negotiation of a
cooperation [or plea] agreenent cannot be barred by the agreenent
itself -- the very product of the alleged ineffectiveness.” 167
F.3d at 1145. Therefore, Balbuena's claimis not barred by the

Pl ea Agreenent and the Court will consider it on the nerits.

1. Bal buena Has Not Establi shed That Her Counsel
VWas | neffective

In Strickland v. Wshington, 466 U S. 668 (1984), the

Suprene Court set forth a two-pronged test to determ ne whether a
claim of ineffective assistance of counsel in violation of the
Si xt h Amendnent right to counsel was established. Under this test,
the petitioner nmust establish that (1) his attorney’ s performance
“was unreasonabl e under prevailing professional norns and that the
chal | enged action was not sound strategy,” id. at 688-89, and (2)
there is a reasonable possibility that, but for counsel’s
unprofessional errors, the result of the proceeding would have

been different,” id. at 694.

Bal buena al | eges that Lavi ne recommended she not agree to
stipulate to deportation even though she initially told him she

wanted to do so. Bal buena further alleges that Lavine “did not



adequately explain certain aspects of the case” relating to the
possibility of stipulating to deportation or, as it is otherw se
known, agreeing to “judicial deportation”. Bal buena contends that
in making her decision she relied on Lavine's erroneous and
i nadequat e advi ce. In essence, Balbuena's contention is that
because Lavi ne was i neffective in advising her that her decisionto
forego judicial deportation and its potential benefits was not

knowi ng and voluntary. Cf. Luna v. United States, No. 98 CGv.

7970, 1999 WL 767420, at *3 (S.D.N. Y. Sept. 28, 1999) (defendant’s
contention that he agreed to waive appeal rights was due to
i neffective assistance to be construed as claimthat his wai ver not
knowi ng and voluntary). The issue here therefore turns upon
whet her Lavi ne’ s performance was unreasonabl e and the effect it had

on Bal buena’ s deci si on-maki ng process.

It should be noted that Lavine contends that he nmade no
recommendation as to whether Balbuena should enter into the
stipulation but instead only discussed the matter with her and | et
her deci de. Even assumng that he did make an affirmative

recommrendati on, however, he was not ineffective under Strickl and.

According to both Bal buena and Lavi ne, their discussion
i ncl uded consi deration of the possibility of her benefitting as to

sentencing from third-party cooperation by her son -- who was



indicted in the sane case -- in the event he chose to surrender and
cooper at e. Bal buena all eges that Lavine reconmended she pursue
that option rather than judicial deportation. She asserts that
Lavi ne’ s recommendati on was contrary to the general practice inthe
Southern District at the tinme according to which defense attorneys
“regularly” advise their non-citizen clients to stipulate to
deportation in order to obtain sentencing departures. She further
asserts that the third-party cooperation opti on was too specul ative
to constitute a viable alternative. Balbuena essentially contends
that it was per se ineffective assistance of counsel for an
attorney in this district to reconmend to a non-citizen client not

to stipulate to deportation at the tinme she was sentenced. This

position does not conport with Strickland, however, in which the
Suprene Court observed that “*[t] here are countl ess ways to provi de
effective assistance in any given case,” and that “even the best
crim nal defense attorneys would not defend a particular client in

the same way.’” United States v. Aquirre, 912 F.2d 555, 560 (2d

Cr. 1990) (quoting Strickland, 466 U S. at 689). Lavi ne’s

recomendati on, assunming it occurred, was based on consi derati on of
an alternative way of obtaining a downward departure -- one which

woul d not forecl ose Bal buena fromcontesting her deportation.

A recommendati on by Lavi ne t hat Bal buena not stipulate to

deportation thus represented one strategi c choi ce anong ot hers t hat



was not unreasonabl e on the circunstances of the case. Utimtely,
the possibility of a departure based on third-party cooperation was
not realized. But a fair assessnment of an attorney’s performance
under the Sixth Amendnent cannot be nmade with the benefit of

hi ndsight. See Strickland, 466 U S. at 689. Nor is it sufficient

that in |ooking back we mght deem the choice nmade to be |ess
meritorious than the one rejected. The question is whether or not
the course pursued “m ght be considered sound [] strategy” by the
attorney at the tine. 1d. at 689. That question nust be answered

affirmatively here.

This conclusion is further supported by Lavine's
assertion, which is uncontradicted by Bal buena, that they di scussed
her desire to petition the INS to remai n because she wanted to try
to stay with her famly in the United States. This consideration
woul d have provi ded yet anot her reason to nmake the strategi c choice
not to recomrend stipulating to deportation since that woul d have
elimnated any hope, even if slim of remaining in the United
St at es. In short, whether Lavine affirmatively reconmended t hat
Bal buena not consent to judicial deportation, or nerely discussed
the issue with her, in the end he engaged in what could be viewed

as reasonabl e defense strategy under Strickl and.
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Moreover, with respect to Bal buena’s claimthat Lavine
di d not adequately explain the option of judicial deportation, the
record shows otherw se. First, Balbuena admts in her own

affidavit that:

Before | pleaded guilty, M. Lavine discussed with ne the
terme of a plea agreenent he had reached with the
governnent. He explained the anount of tinme | was |ikely
to receive under this agreenent, and went over the
witten agreenent with ne.

During that neeting, M. Lavine ... informed ne of a
menor andum and policy that had been inplenmented by the
United States Attorney GCeneral in 1995, and which
encouraged the United States attorneys offices to
recommend sentence reductions in exchange for plea
agreenents that include consent to judicial deportation
by non-citizens such as nyself.

As discussed above, Bal buena' s affidavit and Lavine's
declaration further reveal that she and Lavine discussed her
options, her concerns regarding these options, and the advant ages
and di sadvant ages of each. Bal buena also testified during the plea
proceedi ng that she had a full opportunity to discuss her case,
including the consequences of entering a plea of guilty, wth

Lavi ne, and that she was satisfied with his representation.

Al t hough there are cases in which “a breakdown in
communi cations between counsel and «client may constitute

ineffective assistance . . . affect[ing] the validity of any

11



subsequent plea action,” Luna, 1999 W 767420, at *4, no such
br eakdown occurred here. Bal buena’s allegation that Lavine was
i neffective because he “fail ed to adequately explain” the judici al
deportation option is belied by the record.! Nor does the record
support her contention that her decision was based on unwitting

reliance on Lavi ne’'s advi ce.

Finally, the record of the plea proceedi ng provides yet
further evidence that Bal buena’s decision was not an uninfornmed
one. At that proceeding the court itself took pains to explain the
judicial deportation issue to Bal buena and t he Gover nnent expl ai ned

its position on the record:

The Court: | s everything anyone has told you
and anyone neans the governnent or
your |awyer, has everything anyone
tol d you about your plea or sentence
inthis letter?

The Governnent: Your honor ... . M. Lavine inforned
me today that Ms. Bal buena may wi sh
to enter into a stipulation of
deportation, and as | infornmed him
is she does so and the necessary
paperwork is conpleted prior to
sent enci ng, the governnment woul d not
oppose the additional one point

! The Court notes that in her |egal nenorandum Bal buena
stresses her fifth-grade education and inability to speak Engli sh,
i nplyi ng that these circunstances caused her to rely on Lavi ne nore
t han she woul d have otherwi se. In Balbuena’s affidavit, however,
she states unequivocally that her educational |evel and |anguage
[imtations were “not the problenf. Thus, her decision was not an
uni nf ormed one based on those circunstances.

12



downward departure, so that that is
in addition in ternms of the plea
agr eement .

The Court: Ms. Bal buena, you nust decide
whet her you are going to agree to be
deported well before your sentence.
You can’t wait for nme to give you
your sentence and then decide that
you want to cooperate W th
deportation to get a | ower sentence,
it nmust be decided well before then.
Do you understand this?

The Def endant : Yes.

Thus, the option of judicial deportation was not only
expl ai ned and di scussed sufficiently in the context of Bal buena’s
conferrals with Lavine, but was the subject of further exploration
during the plea proceeding itself. The Court concludes that
Bal buena nmade a knowi ng and voluntary choice to forego judicia
deportation, and that she was not led blindly astray by her

counsel

Because Bal buena’s decision was not the result of
i neffective performance on the part of Lavine, she cannot satisfy

the first prong of the Strickland test, and it is unnecessary to

determ ne under the second prong of Strickland whether the result

of the proceedi ng woul d have been different. See Strickland, 466

U S. at 694.
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Concl usi on

For the reasons set forth above, Bal buena’s petition is
deni ed. Furthernore, as Balbuena has not made a substantial
showi ng of the denial of a constitutional right a certificate of
appeal ability wll not issue. See 28 U S.C 8§ 2253(c)(2).

Pursuant to 28 U S.C. 8§ 1915(a)(3), the Court certifies that an

appeal fromthis order in forma pauperis would not be taken in good

faith. See Coppedge v. United States, 369 U S. 438, 444-45 (1962).

It is so ordered.

New Yor k, NY
June 16, 2000 ROBERT W SVEET
U. S. D J.
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